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I.

1. Usnesenim Policie Ceské republiky, Krajského reditelstvi policie Usteckého kraje,
Sluzby krimindlni policie a vy$etfovani, Uzemniho odboru Most, 2. oddéleni obecné krimina-
lity, ze dne 6. 10. 2010, ¢. j. KRPU-26737-9/TC-2010-040872, bylo zahdjeno trestni stihéni
zalobcu a dal$iho obvinéného, Petra S., nar. XXX, bytem na adrese XXX, pro precin zaloZeni,
podpory a propagace hnuti smérujiciho k potlaceni prav a svobod clovéka podle § 403 odst. 1
trestniho zdkoniku, kterého se méli dopustit tim, Ze dne 6. 10. 2010 pri poradani ohldSeného
verejného meetingu Délnické strany socidlni spravedinosti, v 15.30 hod. v Litvinové, na Masa-
rykové nameésti, a nasledné od 17.00 hod. v Mosté, na 1. ndmeésti, si na misté verejné
pristupném a za Ucasti verejnosti vzajemné predavali a verejné vystavovali vlajku s logem
rozpusténé Délnické strany - vlajku s cervenym ozubenym kolem na bilém pozadi s ¢ernymi
inicidlami , DS” uvnitr.

2. Na zdkladé tohoto obvinéni byly obé&ma zalobcim Policii Ceské republiky sejmuty
daktyloskopické otisky a proveden bukélni stér. Ani jednomu ze Zalobcl pritom nebyla
predana kopie aredniho zdznamu o tomto ukonu.

3. Zalobci maji za to, Ze predin, pro ktery jsou stihéni, neodlivodiuje zpracovéni jejich
osobnich udaju, véetné citlivych, tohoto druhu, ve smyslu ustanoveni § 65 zdkona ¢. 273/2008
Sb., o Policii Ceské republiky (déle jen ,, PolZ*).

4. Vzhledem k neustélenosti judikatury tykajici se pravomoci Ufadu pro ochranu osobnich
udajt (déle jen ,Urad”) se stéZovatelé nejprve obréatili s podnétem ke zjedndni ndpravy na
Utad.

5. Kdyz vSak tento postup nevedl k cili, Zalobcim nezbyva nez obrétit se na soud se
zalobou na ochranu osobnosti a domdhat se po zalované omluvy a toho, aby se Zalovana
zdrzela dalSiho zpracovavani jejich neopravnéné ziskanych osobni Udaji a tyto neprodlené
zlikvidovala.

Dtkaz: usneseni Policie Ceské republiky, Krajského reditelstvi policie Usteckého kraje, Sluzby kriminalni policie
a vySetfovani, Uzemniho odboru Most, 2. oddéleni obecné kriminality, ze dne 6. 10. 2010, &. j. KRPU-
26737-9/TC-2010-040872 - v priloze

podnét Zalobcti a P. S. Utadu pro ochranu osobnich tdajti ze dne 12. 4. 2011 - v piiloze
vyrozuméni Uradu pro ochranu osobnich tdajt ze dne 3. 5. 2011, &. j. VER-2768/11-2/ZUR - v ptiloze

II.

6. Problematika zpracovani osobnich udaju biologické povahy se s rozvojem prislusnych
technologii stava stale Castgji predmétem zajmu jak legislativy, tak judikatury soudl. Klicovy
vyznam v tomto smyslu mél nalez Velkého senatu Evropského soudu pro lidskd prava (dale jen
~ESLP”) ve véci S. et Marper v. Spojené krdlovstvi ze dne 4. 12. 2008, ¢. 30562/04 a
30566/04!, a v omezené mire rovnéz nalez ESLP ve véci Malone v. Spojené kralovstvi ze dne
2. 8. 1984, ¢. 8691/79, nalez Velkého senatu ESLP ve véci Rotaru v. Rumunsko ze dne 4. 5.
2000, ¢. 28341/95, a nalez ESLP ve véci Amann v. Svycarsko ze dne 16. 2. 2000, &. 27798/95.

1 kompletni judikatura ESLP na http://echr.coe.int
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7. Opréavnéni Policie Ceské republiky, zaloZené ustanovenim § 65 PolZ, je ve svétle této
judikatury, zejména 8§ 66 et seq. nalezu S. et Marper v. Spojené krdlovstvi, treba chéapat jako
neprimérené Siroké a prislusnou upravu proto za tstavné nekonformni. To Zalobci uvedli uz ve
svém podani Utradu, avSak protoZe ten neni opradvnén podat Ustavnimu soudu néavrh na
zru$eni ustanoveni zdkona, nemohli se timto zpisobem derogace G¢inné doméahat.

8. Jina je situace v pripadé soudu, jemuZ ustanoveni § 109 odst. 1 pism. c¢) OSR dava
pravomoc v pripadé, ze dospél k zavéru, ze zdkon, jehoz ma byt pri projednavani nebo rozho-
dovani véci pouzito, nebo jeho jednotlivé ustanoveni je v rozporu s ustavnim porddkem, podat
Ustavnimu soudu navrh na zru$eni tohoto zdkona nebo jeho jednotlivého ustanoveni a rizeni
prerusit.

9. Tento postup proto zZalobci soudu navrhuji. Na podporu své argumentace vedle citované
judikatury ESLP (viz téZ obsahly citat v nasledujici ¢asti Zaloby) uvadéji, Ze Policie CR naklada
se vzorky biologického materidlu a s profily DNA zcela netransparentné a neni ochotna posky-
tovat verejnosti informace o tom, na zakladé jakych internich predpist a pravidel vzorky
odebira a jak rozhoduje o jejich zniceni. K tomu Zzalobci dokladaji pravomocné rozhodnuti
ministerstva vnitra ve véci Zadosti o informace (spravni zalobu proti tomuto rozhodnuti
projednava v soucasné dobeé Meéstsky soud v Praze pod sp. zn. 10 A 251/2011).

10. Ministerstvo v tomto rozhodnuti, inter alia, tvrdi, ze kdyby policie zverejnila, na
zékladé jakych predpisu a pravidel pri nakladéni s biologickymi a daktyloskopickymi vzorky
postupuje, bylo by tim ohroZeno plnéni jejich tkold - coz zalobci pokladaji za naprosto
absurdni a v demokratickém pravnim staté neudrzitelny zavér.

Diikaz: rozhodnuti Ministerstva vnitra CR ze dne 25. 7. 2011, &. j. MV-77808-2/KM-2011 - v ptiloze

III1.

11. Z judikatury ESLP pak zalobci pokladaji za potfebné ocitovat in extenso §§ 105 et seq.

vvvvvv

v textu zdiraznény podtrzenim):

105. The Court finds it to be beyond dispute that the fight against crime, and in particular
against organised crime and terrorism, which is one of the challenges faced by today's European
societies, depends to a great extent on the use of modern scientific techniques of investigation

and identification]...]

106. However, while it recognises the importance of such information in the detection of crime,
the Court must delimit the scope of its examination. The question is not whether the retention of
fingerprints, cellular samples and DNA profiles may in general be regarded as justified under
the Convention. The only issue to be considered by the Court is whether the retention of the
fingerprint and DNA data of the applicants, as persons who had been suspected, but not
convicted, of certain criminal offences, was justified under Article 8, paragraph 2 of the
Convention.

107. The Court will consider this issue with due regard to the relevant instruments of the
Council of Europe and the law and practice of the other Contracting States. The core principles.

of data protection require the retention of data to be proportionate in relation to the purpose of.
collection and insist on limited periods of storage (see paragraphs 41-44 above). These

principles appear to have been consistently applied by the Contracting States in the police
sector in accordance with the Data Protection Convention and subsequent Recommendations of
the Committee of Ministers (see paragraphs 45-49 above).
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108. As regards, more particularly, cellular samples, most of the Contracting States allow these
materials to be taken in criminal proceedings only from individuals suspected of having

committed offences of a certain minimum gravity. In the great majority of the Contracting States

with functioning DNA databases, samples and DNA profiles derived from those samples are
required to be removed or destroyed either immediately or within a certain limited time after
acquittal or discharge. A restricted number of exceptions to this principle are allowed by some
Contracting States (see paragraphs 47-48 above).

[..]

112. The Court cannot, however, disregard the fact that, notwithstanding the advantages
provided by comprehensive extension of the DNA database, other Contracting States have
chosen to set limits on the retention and use of such data with a view to achieving a proper
balance with the competing interests of preserving respect for private life. The Court observes

that the protection afforded by Article 8 of the Convention would be unacceptably weakened if.
the use of modern scientific techniques in the criminal-justice system were allowed at any cost.

and without carefully balancing the potential benefits of the extensive use of such techniques

against important private-life interests. In the Court's view, the strong consensus existing among
the Contracting States in this respect is of considerable importance and narrows the margin of

appreciation left to the respondent State in the assessment of the permissible limits of the
interference with private life in this sphere. The Court considers that any State claiming a
pioneer role in the development of new technologies bears special responsibility for striking the
right balance in this regard.

113. In the present case, the applicants' fingerprints and cellular samples were taken and DNA
profiles obtained in the context of criminal proceedings brought on suspicion of attempted
robbery in the case of the first applicant and harassment of his partner in the case of the second
applicant. The data were retained on the basis of legislation allowing for their indefinite
retention, despite the acquittal of the former and the discontinuance of the criminal proceedings
against the latter.

114. The Court must consider whether the permanent retention of fingerprint and DNA data of
all suspected but unconvicted people is based on relevant and sufficient reasons.

115. Although the power to retain fingerprints, cellular samples and DNA profiles of
unconvicted persons has only existed in England and Wales since 2001, the Government argue
that their retention has been shown to be indispensable in the fight against crime. Certainly, the
statistical and other evidence, which was before the House of Lords and is included in the
material supplied by the Government (see paragraph 92 above) appears impressive, indicating
that DNA profiles that would have been previously destroyed were linked with crime-scene
Stains in a high number of cases.

116. The applicants, however, assert that the statistics are misleading, a view supported in the
Nuffield Report. It is true, as pointed out by the applicants, that the figures do not reveal the
extent to which this “link” with crime scenes resulted in convictions of the persons concerned or
the number of convictions that were contingent on the retention of the samples of unconvicted
persons. Nor do they demonstrate that the high number of successful matches with crime-scene
stains was only made possible through indefinite retention of DNA records of all such persons.
At the same time, in the majority of the specific cases quoted by the Government (see paragraph
93 above), the DNA records taken from the suspects produced successful matches only with
earlier crime-scene stains retained on the data base. Yet such matches could have been made
even in the absence of the present scheme, which permits the indefinite retention of DNA
records of all suspected but unconvicted persons.

117. While neither the statistics nor the examples provided by the Government in themselves
establish that the successful identification and prosecution of offenders could not have been
achieved without the permanent and indiscriminate retention of the fingerprint and DNA
records of all persons in the applicants' position, the Court accepts that the extension of the
database has nonetheless contributed to the detection and prevention of crime.
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118. The question, however, remains whether such retention is proportionate and strikes a fair
balance between the competing public and private interests.

119. In this respect, the Court is struck by the blanket and indiscriminate nature of the power.
of retention in England and Wales. The material may be retained irrespective of the nature or.
gravity of the offence with which the individual was originally suspected or of the age of the.

suspected offender:; fingerprints and samples may be taken - and retained - from a person of an
age, arrested in connection with a recordable offence, which includes minor or non-imprisonable
offences. The retention is not time-limited; the material is retained indefinitely whatever the

nature or seriousness of the offence of which the person was suspected. Moreover, there exist .

only limited possibilities for an acquitted individual to have the data removed from the

nationwide database or the materials destroyed (see paragraph 35 above); in particular, there is

no provision for independent review of the justification for the retention according to defined
criteria, including such factors as the seriousness of the offence, previous arrests, the strength .

of the suspicion against the person and any other special circumstances.

120. The Court acknowledges that the level of interference with the applicants' right to private
life may be different for each of the three different categories of personal data retained. The
retention of cellular samples is particularly intrusive given the wealth of genetic and health
information contained therein. However, such an indiscriminate and open-ended retention
regime as the one in issue calls for careful scrutiny regardless of these differences.

121. The Government contend that the retention could not be considered as having any direct
or significant effect on the applicants unless matches in the database were to implicate them in
the commission of offences on a future occasion. The Court is unable to accept this argument
and reiterates that the mere retention and storing of personal data by public authorities,
however obtained, are to be regarded as having direct impact on the private-life interest of an
individual concerned, irrespective of whether subsequent use is made of the data (see paragraph
67 above).

122. Of particular concern in the present context is the risk of stigmatisation, stemming from
the fact that persons in the position of the applicants, who have not been convicted of any
offence and are entitled to the presumption of innocence, are treated in the same way as
convicted persons. In this respect, the Court must bear in mind that the right of every person
under the Convention to be presumed innocent includes the general rule that no suspicion
regarding an accused's innocence may be voiced after his acquittal (see Asan Rushiti v. Austria,
no. 28389/95, § 31, 21 March 2000, with further references). It is true that the retention of the
applicants' private data cannot be equated with the voicing of suspicions. Nonetheless, their
perception that they are not being treated as innocent is heightened by the fact that their data
are retained indefinitely in the same way as the data of convicted persons, while the data of
those who have never been suspected of an offence are required to be destroyed.

123. The Government argue that the power of retention applies to all fingerprints and samples
taken from a person in connection with the investigation of an offence and does not depend on
innocence or guilt. It is further submitted that the fingerprints and samples have been lawfully
taken and that their retention is not related to the fact that they were originally suspected of
committing a crime, the sole reason for their retention being to increase the size and, therefore,
the use of the database in the identification of offenders in the future. The Court, however, finds
this argument difficult to reconcile with the obligation imposed by section 64(3) of the PACE to
destroy the fingerprints and samples of volunteers at their request, despite the similar value of
the material in increasing the size and utility of the database. Weighty reasons would have to be
put forward by the Government before the Court could regard as justified such a difference in
treatment of the applicants' private data compared to that of other unconvicted people.

[..]

125. In conclusion, the Court finds that the blanket and indiscriminate nature of the powers of
retention of the fingerprints, cellular samples and DNA profiles of persons suspected but not
convicted of offences, as applied in the case of the present applicants, fails to strike a fair
balance between the competing public and private interests and that the respondent State has
overstepped any acceptable margin of appreciation in this regard. Accordingly, the retention at.
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issue constitutes a disproportionate interference with the applicants' right to respect for private

life and cannot be regarded as necessary in a democratic society. This conclusion obviates the

need for the Court to consider the applicants' criticism regarding the adequacy of certain
particular safeguards, such as too broad an access to the personal data concerned and
insufficient protection against the misuse or abuse of such data.

126. Accordingly, there has been a violation of Article 8 of the Convention in the present case.

IV.

12. Uvedenou pravni argumentaci lze primo uplatnit na pravni a fakticky stav existujici
v Ceské republice, jenZ je zcela obdobny, ba spiSe jesté horsi: ustanoveni § 65 odst. 1 pism. a)
PolZ dava policii pravomoc provadét - a to zcela podle svého uvazeni - odbéry biologického
materidlu a snimat daktyloskopické otisky vSech osob obvinénych ze spachani libovolného
umyslného trestného cinu, bez ohledu na jeho povahu a zavaznost, a povinnost tyto citlivé
udaje zlikvidovat je upravena jen zcela vagné ustanovenim § 65 odst. 5 PolZ.

13. Z toho nelze nez ucinit zavér, Ze ustanoveni § 65 PolZ neni ustavné konformni, a je
tedy na misté, aby soud tizeni prerusil a predlozil Ustavnimu soudu navrh na jeho zru$eni,
nebot na zdkladé tohoto ustanoveni byly odbéry biologického materidlu a sniméany daktylosko-
pickych otiskl Zalobcim provedeny a jejich osobni idaje jsou na jeho zakladé zpracovavany.

V.

14. Podle ustanoveni § 13 ma fysickd osoba pravo se zejména domahat, aby bylo upusténo
od neopravnénych zasaht do prava na ochranu jeji osobnosti, aby byly odstranény néasledky
téchto zadsahu a aby ji bylo dano primérené zadostiuc¢inéni.

15. V daném pripadé se jevi dostatecnym zadostiu¢inénim, jestlize zalovana zasSle obéma
zalobcum pisemnou omluvu, a zaroven s tim od zdsahu do jejich osobnostniho prava upusti.

16. Toho se proto zalobci doméahaji.

VI.

17. Protoze neni pozadovana ndhrada v penézich, nelze narok projednat v rezimu zakona
¢. 82/1998 Sb., o odpovédnosti za Skodu zplsobenou pri vykonu verejné moci rozhodnutim
nebo nespravnym urednim postupem, a je na misté, aby soud véc projednal jako Zalobu na
ochranu osobnosti. K jejimu projednani je vécné a mistné prislusny Méstsky soud v Praze.

18. Protoze k zdsahu doslo sice v souvislosti s trestnim rizenim, ale nikoli v jeho ramci

(bylo pti tom postupovano podle PolZ, nikoli podle trestniho radu), je dstrednim spravnim
uradem prislusnym jednat za Zalovanou ministerstvo vnitra, nikoli ministerstvo spravedlnosti.
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VII.

19. Z vySe uvedenych duavoda zalobci navrhuji, aby soud po projednani jejich Zaloby vydal
tento

rozsudek:

1. Zalovana je povinna zaslat prvnimu Zalobci do tfi dni od pravni moci
rozsudku pisemnou omluvu nasledujiciho znéni: ,Ceskd republika - Ministerstvo
vnitra CR se Vam timto omlouvad za to, Ze Vam byl v souvislosti s trestnim rizenim
vedenym Policii CR pod ¢. j. KRPU-26737-9/TC-2010-040872 proveden bukadlni stér a
sejmuty daktyloskopické otisky, cimz bylo neopravnéné zasazeno do Vasich osobnost-
nich prav”.

2. Zalovana je povinna zaslat druhé Zzalobkyni do tii dnii od pravni moci
rozsudku pisemnou omluvu nasledujiciho znéni: ,Ceskd republika - Ministerstvo
vnitra CR se Vam timto omlouvd za to, ze Vam byl v souvislosti s trestnim rizenim
vedenym Policii CR pod ¢. j. KRPU-26737-9/TC-2010-040872 proveden bukadlni stér a
sejmuty daktyloskopické otisky, cimz bylo neopravnéné zasazeno do Vasich osobnost-
nich prav”.

3. Zalovana je povinna do tfi dnti od pravni moci rozsudku zlikvidovat vSechny
osobni udaje ziskané bukalnim stérem a sejmutim daktyloskopickych otisku, které o
prvnim Zalobci v souvislosti s trestnim rizenim vedenym Policii CR pod ¢. j. KRPU-
26737-9/TC-2010-040872 zpracovava.

4. Zalovana je povinna do t¥i dnti od pravni moci rozsudku zlikvidovat vSechny
osobni udaje ziskané bukalnim stérem a sejmutim daktyloskopickych otisku, které o
druhé Zalobkyni v souvislosti s trestnim rizenim vedenym Policii CR pod ¢. j. KRPU-
26737-9/TC-2010-040872 zpracovava.

5. Zalovana je povinna uhradit Zalobctim naklady rizeni, jak budou urcéeny
soudem, do tri dnu od pravni moci rozsudku k rukam jejich zmocnénce.

V Praze dne 31. srpna 2011

David K.
Lucie S.

Seznam priloh:

1. plné moci

2. usneseni Policie Ceské republiky, Krajského reditelstvi policie Usteckého kraje, Sluzby krimindIni
policie a vySetrovdni, Uzemniho odboru Most, 2. oddéleni obecné kriminality, ze dne 6. 10. 2010,
¢.j. KRPU-26737-9/TC-2010-040872

3. podnét Zalobcti a P. S. Uradu pro ochranu osobnich tdajti ze dne 12. 4. 2011
4. vyrozuméni Uradu pro ochranu osobnich tdajii ze dne 3. 5. 2011, ¢&. j. VER-2768/11-2/ZUR
5. rozhodnuti Ministerstva vnitra CR ze dne 25. 7. 2011, ¢&. j. MV-77808-2/KM-2011
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